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COMPENSATION 


Propesed Rules 
Coast Guard, DOT. 
Notice of Proposed Rule 
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SUMMARY: The Coast Guard pro- 
poses to issue regulations to imple- 
rent parts of Title III of the Outer 
Continental Shelf Lands Act Amend- 
ments of i978. Title ITI creates a 
scheme of strict liability and compen- 
sation for the economic consequences 
of oil spilled as a result of activities on 
the Outer Continental Shelf and es- 
tablishes a Federally administered 

fund to provide compensation for 

losses which are not otherwise coim- 
pensated. The intended effect of this 
rulemaking is to prepose requirements 
for establishment of financial respon- 
sibil ity, settlement and adjudication of 
c! aims, notification of incidents, desig- 
natic ion : of sources of oil pollution, and 
eave oti sement of claims precedures. 


DATES: 1. Comments must be re- 
ceived on or before January 18, 1979. 
2. Public Hearings: The Coast Guard 
iil hold public hearings on the pro- 
posals in this notice on January 4, 
1979 beginning at 9:30 a.m. in the 
Prince of Wales Room, 2d Floor, 
Hilton Hotel, Poydres at the Mississip- 
i River at New Orleans, La. and on 
Sanuaes 8, 1979 beginning at 9 a.m. in 
Room 2230, Department of Transpor- 
tation, Nassif Building, 400 Seventh 
Street SW., Washington. D.C. 


ADDRESS: Comments should be sub- 
miited in writing to Commandant (G- 
CMC/&1), U.S. Coast Guard, 400 Sev- 
enth Street SW., Washington, D.C. 
20589. 


FOR FURTHER 
CONTACT: 


Frenk A. Martin, Jr. (202) 426-2606 
(7:30 a.m. to 4 p.m.). 


LEMENTARY INFORMATION: 

‘oast Guard invites the public to 

tici ipate in this rulemaking by sub- 

1g written data, views, or argu- 

;. Each person submitting com- 
ments should inchide his or her name 
and address, identify this notice (CGD 
77-055), the specific item or items 
being commented upon, and give de- 
tailed reasons for any suggestions, ar- 
guments, objections or recommenda- 
tions submitted. All comments re- 
ceived will be considered as fully as 
possible before final action is taken on 


INFORMATION 
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the proposals in this notice; however, 
the statutory authority under which 
these rules are being issued requires 
final action by March 17, 1979. To fa- 
cilitate the comment evaluation stage 
of this rulemaking and assure a full 
and careful consideration of all com- 
ments received, commenters are asked 
to key each comment to the particular 
section of the proposed rule to which 
it applies. 


AVAILABILITY OF MATERIALS IN 
RULEMAKING DOCKET 


Comments received will be available 
for examination during normal busi- 
ness hours, 7:30 a.m. to 4 p.m., in 
Roem 8117 at the above address. Also 
available at that address, for public in- 
spection, are copies of the Regulatory 
Analysis from which the economic 
summary in this document is taken 
and the Environmental Assessment 
prepared for this rulemaking action. 
Copies of materials in the docket, in- 
cluding the public hearing transcripts 
when they become available, will be 
furnished to interested persons upon 
request to the Executive Secretary (G- 
CMC/81) at the above address and 
payment of the fees prescribed in 49 
CFR 7.95. 


PUBLIC HEARING INFORMATION . 


Interested persons are invited to 
attend the scheduled public hearings 
and present oral or written statements 
on the proposals in this document. 
The hearings will be informa] and pre- 
sided over by a Coast Guard official. 
Persons planning to make hearing pre- 
sentations are encouraged to submit 
their views in writing in advance, and 
should notify Mr. Martin at least 10 
days before the scheduled hearing 
dates, specifying the approximate 
length of time needed for their presen- 
tation. Time limitations may be im- 
posed by the presiding officer, within 
the officer’s sole discretion. Organiza- 
tions or groups of individuals are re- 
quested to limit their presentations to 
a single speaker on behalf of the orga- 
nization or group. Procedural details 
regarding the conduct of each hearing 
will be announced at the beginning of 
the hearing. 


PusBLic COMMENT PERIOD 


For reasons discussed elsewhere in 
this preamble, the Coast Guard has 
determined that this proposed rule- 
making constitutes a significant regu- 
lation”. Under current departmental 
regulatory pelicy, the general public 
should be allowed at least 60 days to 
comment upon proposed significant 
regulations. In the few instances 
where the initiating office determines 
his is not possible, the proposal is to 
be accompanied by a brief statement 
of the reasons for a shorter time 
period for public comment. 


Because the _ statutory authority 
under which the rules in this docu- 
ment are being promulgated requires 
that they be developed, finalized, and 
effective on the 180th day after the 
date of enactment of the authorizing 
statute, i.e., by March 17, 1979, the 
Coast Guard determined that it can 
allow the public only 45 days in which 
to prepare and submit its comments 
on the preposals in this document. 
The Coast Guard believes this to be a 
reasonable time period under the cir- 
cumstances, because, in addition to 
this publication in the FrepERAL REGIS- 
ER, it has made a direct mailing of 
this notice to those parties most af- 
fected by the proposed ruies and 
issued appropriate news releases to 
assure timely dissemination. The 
Coast Guard has also involved a wide 
range of potentially affected interest 
in the early development of this rule- 
making. 


DRAFTING INFORMATION 


The principal persons involved in 
this rulemaking action are: Mr. Frank 
A. Martin, Jr., Project Manager, Office 
of Marine Environment and Systems 
and Mr. Stephen H. Barber, Project 
Counsel, Office of Chief Counsel. 


BACKGROUND 


On September 18, 1978, the Presi- 
dent signed into law the Outer Conti- 
nental Shelf Lands Act Amendments 
of 1978 (Pub. L. 95-372) (the Act). 
Title III of that Act imposes liability 
for the consequences of oil pollution 
from offshore activities on the owners, 
operators, and guarantors of the 
sources of such pollution and specifies 
requirements for evidence of the abili- 
ty to meet that liability. The Act also 
establishes an Offshore Oil Pollution 
Compensation Fund (the Fund) which 
is to be administered jointly by the 
Secretary of Transportation and the 
Secretary of the Treasury. The princi- 
pal purpose of the Fund is to ensure 
that money is available to pay for the 
prompt removal of any oil spilled or 
discharged as a result of activities on 
the Outer Continental Shelf (OCS) 
and to compensate for any damages to 
public or private interests caused by 
such spills or discharges, when, for 
whatever reason, payment is not made 
by the source of such oil pollution. 

While the offshore Fund under Title 
III of the Act focuses on providing a 
uniform liability and. compensation 
scheme for pollution incidents arising 
in connection with OCS activities, it is 
expected that legislative initiatives 
will mature that will, in effect, expand 
the scope of the Fund to include cov- 
erage of virtually all marine oil pollu- 
tion, including that discharged from 
onshore facilities and Deepwater 
Ports. With this in mind, the Coast 
Guard's regulatory approach reflected 
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in this proposed rulemaking notice for 
implementing Title III considers the 
eventuality of a ‘“‘Comprehensive Oil 
Pollution Liability and Compensation” 
scheme or “Superfund”’. 

The increased scope of claims au- 
thorized by Title III, as opposed to 
claims heretofore primarily limited to 
cleanup costs under the Federal Water 
Pollution Control Act, as amended (33 
U.S.C. 1321), represents a significant 
shift in Federal Government policy re- 
garding damages caused by and claims 
originating from oil pollution. Under 
Title III there will be a greater degree 
of Federal Government involvement in 
compensation for damages from OCS 
oil pollution, including control of lia- 
bility and financial responsibility re- 
quiremenis of parties connected with 
U.S. OCS petroleum production. 

The Congress assigned the Secretary 
of Transportation major regulatory 
and administrative responsibilities re- 
garding implementation of Title Ii. 
With the exception of the authority to 
appoint special three-member panels 
to hear and decide disputes under sec- 
tion 307(h) of the Act, and the author- 
ity to refer a disputed claim tc such 
panel under section 307(i)(1) of the 
Act, it is expected the Secretary will 
delegate his responsibilities under 
Titie III to the Commandant, U.S. 
Coast Guard. 

A brief summary of the major provi- 
sions of Title III follows. 


FunD ADMINISTRATION 


The Secretary of Transportation 
and the Secretary of the Treasury 
share administrative responsibility for 
the Fund, which is authorized to be 
maintained at a leve! of not less than 
$100 million nor more than $200 mil- 
lion. The Fund is to be supported by a 
fee, not to exceed $.03 per barrel 
(bbl1.), on all oil produced from the 
OCS. The Fund will also be supple- 
mented by fines and penalties coliect- 
ed and interest earned. In addition to 
payment for oil spill removal and 
damage claims arising in connection 
with OCS activities not otherwise com- 
pensated, the Fund is also availabie 
for administrative costs of operating 
the Fund. 

It does not appear likely that Fund 
revenues will approach the $200 mil- 
lion level in the near future. Based 
upon current OCS producticn the 
Coast Guard estimates that Fund rev- 
enue for the first year will be approxi- 
mately $10 million, generated by levy- 
ing the maximum $.03 bbl. fee author- 
ized. 

Under the statute, the Secretary of 
Transportation levies the per barrel 
fee which is imposed on the owner of 
the oil at the point where it is actually 
produced. The Secretary of the Treas- 
ury is given the statutory authcrity to 
collect the fees on behalf of the Fund. 


PROPOSED RULES 


In this regard, the Secretary of the 
Treasury may, after consulting with 
the the Secretary of Transportation, 
promulgate regulations regarding 
actual fee collection and payment pro- 
cedures. The per barrel fee may, by 
regulation, be modified from time to 
time by the Secretary of Transporta- 
tion, to assure that the Fund does not 
exceed its statutory ceiling, but is still 
able to meet potential obigations. 

The Act also give the Secretary of 
the Treasury authority to identify rec- 
ords and documents required to be 
maintained, and accessible for audit 
and examination by those subject to 
payment of the barrel fee. 

The Secretary of Transportation 
may determine the Fund baiance re- 
quired to meet potential obligations, 
and borrow from the treasury, es nec- 
essary, to maintain such balance. The 
Secretary of Transportation may also 
promulgate regulations designating 
those persons who may obligate Fund 
monies. 


LOSSES COVERED 


The Act imposes liability for eco- 
nomic loss resulting from or arising 
out of oil pollution from OCS activi- 
ties as follows: 

(1) Removal and cleanup cost; 

(2) Injury to, or destruction of, prop- 
erty; ; 

(3) Loss cf property; 

(4) Injury to, or destruction of natu- 
ral resources; 

(5) Loss of use of natural resources; 

(6) Loss of profits or impairment of 
earning capacity due to injury to, or 
destruction of, real or personal proper- 
ty or natural resources; and 

(7) Loss of tax revenue for a period 
of one year due to injury to real or 
personal property. 


LIABILITY 


The Act imposes, with certain excep- 
tions, strict liability for all less on the 
owner and operator of the source of 
offshore oii pollution, up to certain 
limits. Except in certain cases. total li- 
ability of a vessel is $250,C00 or $300 
per gross ton, whichever is greater, 
plus all removal! casts incurred by the 
Federal government of any State or 
local government; total liability for an 
offshore facility is all removal costs, 
plus up to $35,000,960 for all damages. 
In cases of gress negligence or willful 
misconduct cf the owner or operator 
of vessels or facilities, liability is un- 
limited. The Fund is liable, without 
limitation, for all damages and remov- 
al costs to the extent that the loss is 
not compensated from other sources. 
If gross negligence or willful miscon- 
duct on the part of the claimant con- 
ributed to the damages, there in no li- 
ability to that claimant. 

Liability is unlimited in the case 
where the owner or operaicr of a 
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vessel fails or refuses to provide all 
reasonable cooperation and assistance 
requested by the responsible Federal 
official in furtherance of cleanup ac- 
tivities following a pollution incident. 
This provision requires that a determi- 
nation be made as to whether reason- 
able cooperation and assistance has 
been provided. Most of the vessels af- 
fected by the Act are barges which 
transport oil from platforms to shore. 
There are twelve barging systems in 
operation in the Gulf of Mexico han- 
dling an average of 20,000 barrels a 
day of OCS oil from approximately 70 
leases. There is one known self-pro- 
pelled vessel which performs similar 
operations with OCS oil off the Cali- 
fornia coast. Vessel transport accounts 
for movement of 3% of all oil produced 
on the OCS. The remainder is moved 
by pipeline. 

The facilities covered by the Act in- 
clude platforms, mobile offshore drill- 
ing units, pipelines, storage facilities 
and any other structure which is used 
to drill for, transfer, store, produce, 
handle, process, cr transport oil pro- 
duced from the OCS. There are now 
about 2,300 platforms on the OCS 
with all but a few in the Gulf of 
Mexico. There are approximately, 120 
mobile offshore drilling units in oper- 
ation in several OCS locations includ- 
ing the Gulf of Mexico, the Santa Bar- 
bara channel and the _ Baltimore 
Canyon. There are over 57 million feet 
of pipelines operated by 66 companies 
in the Gulf of Mexico alone. Plugged 
and abandoned wells number over 
6,660. 

This notice does not contain any 
proposed regulations regarding the lia- 
bility provisions of Title III of tne Act. 
Rather, the Coast Guard chooses to 
defer to the statute in this area and 
reevaluate the need for any liability 
regulations after experience is gained 
with the operation of the Fund. 


FINANCIAL RESPONSIBILITY 


In general, the Act requires the 
owner or operator of an offshore fa- 
cility to establish and maintain evi- 
dence of financial responsibility in the 
amount of $35,000,000. The Act also 
requires vessel owners or operators to 
establish and maintain evidence of fi- 
nancial responsibility in varying 
amounts. The authority of the Presi- 
dent to promuigaie regulations con- 
cerning financial responsibility is ex- 
pected to be delegated, in the case of 
offshore facilities, to the Secretary of 
Transportation, who, in turn, will dele- 
gate that authority to the Comman- 
dant, and in the case of vessels, to the 
Federal Maritime Commission (FMC), 
which currently issues Certificates of 
Financial Responsibility to vessels 
under the Federal Water Pollution 
Conirol Act (33 U.S.C. 1321). 
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NOTIFICATION, DESIGNATION, AND 
ADVERTISEMENT 


Any person involved in a discharge 
of oil subject to Title III is required to 
immediately notify the Secretary of 
Transportation when such an incident 
occurs or is imminent. Upon the Secre- 
tary’s designation of the source of a 
discharge, the person or organization 
so designated shall advertise the desig- 
nation and procedures by which 
damage claims are to be presented. 
The Act provides general guidelines 
on, and time limits for, these proce- 
dures. The implementing regulations 
proposed in this document incorporate 
and amplify these statutory guidelines 
for notification, designation and ad- 
vertisement. 

The Act also prescribes when adver- 
tisement will be performed by the 
Fund; i.e., for cases where the vessel or 
facility owner or operator involved 
Genies a source designation, fails to ad- 
vertise in a timely fashion, or where 
the source of the pollution is unknown 
or is a public vessel. 


CLaImMs SETTLEMENT 


The basic premise of the claims set- 
tlement provisions of the Act is that 
claims are to be presented first to the 
owner, operator, or guarantor of the 
source. A claim is presented directly to 
the Fund only when the owner, opera- 
tor, and guarantor fail to settle the 
claim within 60 days or deny the desig- 
nation or when the source is unknown 
or is a public vessel. The Secretary of 
Transportation’s authority to promul- 
gate regulations for the appraisal and 
settlement of claims against the Fund 
will be delegated to the Commandant. 


SUBROGATION 


The Act provides that any person or 
government entity, including the 
Fund, who makes payment on a claim 
under the Act, acquires by subrogation 
the rights of that claimant to recover 
the cost or damage covered by the 
payment. Thus, if the Fund pays 
claims, it will seek reimbursement 
from the source of the pollution. 

Potential defendants in actions by 
the Fund to recover costs or damages 
are separated into two classes for the 
purpose of differentiating their re- 
spective rights to dispute claims settle- 
nents. If the Fund proceeds against 
an owner, cperator, or guarantor who 
either denies a designation or who 
denies liability, the owner, operator, or 
guarantor cannot protest the amount 
involved except to the extent that the 
amount exceeds their liability. If, how- 
ever, the owner, operator or guarantor 
accepts a designation and attempts to 
negotiate with a claimant, the owner, 
operator, or guarantor has a right to 
contest any amount paid by the Fund 
in excess of the largest amount of- 
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fered by the owner, operator or guar- 
antor in settlement to the claimant. 


RELATIONSHIP TO OTHER LAW 


The Act-does not preempt existing 
State liability requirements or pre- 
clude a State from imposing, within 
State jurisdiction, new or additional 
requirements for liability for either 
damages or removal costs, or both. 

Claimants who are eligible under 
both the Act and a State law may seek 
reimbursement for damages and re- 
moval costs under either law. Howev- 
er, any person who receives compensa- 
tion under a State law is precluded 
from compensation for those damages 
and removal costs under the Act. 


PENALTIES 


The Act subjects persons who violate 
the financial responsibility require- 
ments cf the Act and of regulations 
thereunder to a civil penalty not to 
exceed $10,000. The Act also imposes 
the same penalty on those who violate 
an order denying a vessel entry into 
navigable waters of the United States 
or detaining it at a U.S. port because 
of failure to show a certification of fi- 
nancial responsibility. 

The assessment of penalties relating 
to financial responsibility for offshore 
facilities, denial and detention orders 
for vessels, and the Coast Guard’s 
right of access to vessels and offshore 
facilities in order to verify tertifica- 
tion of financial responsibility will be 
performed by the Coast Guard under 
33 CFR 1.07. 


GENERAL DISCUSSION OF PROPOSED 
REGULATIONS 


The primary objective of this rule- 
making action is to develop and pre- 
scribe the Federal policies, procedures 
and administrative requirements nec- 
essary to the operation of the Fund. 
In pursuit of this objective the Coast 
Guard believes regulations are neces- 
sary in the following areas: 

a. Methods and procedures for the 
adjudication and settlement of claims. 

b. Requirements for establishing and 
maintaining evidence of financial re- 
sponsibility for offshore facilities. 

c. Designation, notification and ad- 
vertisement requirements, to be fol- 
lowed when an oil pollution incident 
occurs. 

dg. The levy of the per barrel fee 
owners of OCS oil are to pay to Fund. 

e. Denial and detention orders for 
vessels. 

The proposed regulations are the 
minimum necessary to implement the 
Secretary of Transportation’s authori- 
ty under Titie III of the Act and com- 
municate the system of Fund oper- 
ation. The following segments of the 
general pubiic are directly affected by 
the proposed regulations. 


a. Owners and operators of offshore 
facilities and their guarantors, who 
must meet liability and financial re- 
sponsibility requirements, and damage 
claim obligations. . 

b. Persons who suffer oil pollution 
damage or removal costs and are eligi- 
ble claimants within the context of 
Title III of the Act. 

c. Certain vessel owners and opera- 
tors required to comply with FMC’s 
regulations under Title III, and meet 
damage claim obligations. 


REGULATORY ANALYSIS 


The Coast Guard considers this reg- 
ulatory action to be a “significant” 
rulemaking action under current De- 
partmental guidelines for “Improving 
Government Regulations’, published 
in the FEDERAL REGISTER (43 FR 23925- 
33) on June 1, 1978. The proposed reg- 
ulations deal with oil spill liability and 
compensation for damages arising 
from oil pollution, a matter of sub- 
stantial public interest and controver- 
sy. The increased financial certifica- 
tion and claims adjudication require- 
ments imposed upon firms connected 
with the U.S. OCS petroleum industry 
represent a_ significantly greater 
degree of Federal Government in- 
voivement in that industry than has 
previously existed. Finally, it is ex- 
pected that these regulations will 
impact upon, and must be consistent 
with the regulatory and administra- 
tive approach taken by the other Fed- 
eral agencies assigned responsibilities 
under Title III, principally the Treas- 
ury Department. For these reasons a 
Regulatory Analysis has been pre- 
pared. 

The Regulatory Analysis discusses 
the major alternatives considered by 
the Coast Guard during development 
of the proposais in this document. 
That analysis, presently in draft form, 
contains a detailed description of the 
major regulatory alternatives consid- 


-ered, the economic and other relevant 


consequences of each alternative, and 
the reasons for selecting the proposals 
in this document. Based on that Anal- 
ysis, the Coast Guard has concluded 
that the proposed regulations are basi- 
cally procedural in nature and, conse- 
quently are not likely to have a major 
general economic impact in terms of 
costs, consumer prices, or production; 
nor upon individual industries, levels 
of government, or geographic regions. 
The draft Regulatory Analysis will be 
revised, aS appropriate, in light of 
comment received from this notice, 
and finalized concurrently with the 
promulgation of the final regulations. 

The cost to industry of meeting the 
financial responsibility requirements 
of the proposed regulations is of criti- 
cal importance. Due to the nature of 
the liability imposed by the Act, there 
is some question as to whether the 
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surety, guarantee, or insurance op- 
tions will be available to these who 
may desire to establish evidence of fi- 
nancial responsibility by one of those 
methods. The consequence of such op- 
tions net being available would be the 
necessity for relatively small firms, 
these unable to self-insure, to cease 
petroleum production operations on 
the OCS. In such a case there might 
be a reduction in competition in the 
industry, a reduction in production 
volume, and ultimately, an increase in 
the cost of OCS petroleum to the con- 
sumer. 

Preliminary inquiry conducted by 
the Coast Guard indicates that the 
surety, guarantee, and insurance op- 
tions probably will be available given 
the requirements for evidence of fi- 
nancial responsibility established by 
the regulations as presently proposed. 
However, the Coast Guard has been 
unsuccessful in its efforts to determine 
the cost associated with establishing 
evidence of financial responsibility by 
any of these methods. A study is to be 
conducted pursuant to section 305(d) 
of the Act to determine whether ade- 
quate insurance will be available. 
Public comment regarding the expect- 
ed impact of this aspect of the pro- 
posed regulations is greatly desired by 
‘the Coast Guard. 


ENNVIRONMENTAL ASSESSMENT 


The Coast Guard has considered the 
environmental impact of the proposed 
regulations and concluded that prepa- 
ration of an environmental impact 
statement is not necessary. A Negative 
Declaration has been prepared and is 
on file in the rulemaking docket. 


EFFECTIVE DATE 


Section 315(b) of the Act requires 
that the regulations authorized in 
Title III be effective on the 180th day 
after enactment. Section 313(c) re- 
quires appropriation act enactment 
before: collecting or spending is au- 
thorized. The effective date of these 
proposals, as may be modified by 
changes resulting from this notice, will 
be no earlier than March 17, 1979, or 
after the appropriation act enactment, 
whichever occurs later. 


SPECIFIC DISCUSSION OF PROPOSED 
REGULATIONS 


All the regulations for implementing 
the responsibilities assigned to the 
Secretary of Transportation under 
Title III of the Act are contained in 
proposed new Parts 130 and 131. The 
proposed rules prescribe only the 
minimum necessary to explain to 
those persons affected by the Act the 
details worked out for the actual oper- 
ation of the Fund. In some instances 
the rules in Parts 130 and 131 do not 
place a specific requirement or burden 
on any particular individual, but de- 
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scribe internal agency procedures and 
practices regarding administration of 
the Fund. 

Proposed § 130.3 identifies those sez- 
ments of the public that are affected 
by the proposed regulations. Para- 
graph (a)(1) thru (4) of the section 
identify the specific segments of the 
general public upon which the Act and 
these regulations place major respon- 
sibilities regarding liability and finan- 
cial responsibility for oil pollution inci- 
dents arising in connection with OCS 
activities. Paragraph (a)(5) of this sec- 
tion is merely a statement intended to 
indicate that there are persons other 
than those listed in paragraph (a)(1) 
thru (4) that are affected less direcily 
by the Act and these implementing 
regulations. 

Section 302 (d)(1) of the Act requires 
the Secretary to levy a barrel fee not 
to exceed $.03 per barrel on the 
owners of oil produced on the OCS. 
Proposed § 130.103 in Subpart B is the 
actual levy of the barrel fee on the 
owner of OCS oil. The levy of the 
maximum fee allowed under the Act is 
predicated upon Coast Guard analysis 
that the maximum barrel fee is neces- 
sary to build the Fund up to an oper- 
ating level adequate to meet anticipat- 
ed obligations. Based on current statis- 
tics on oil produced on the OCS it ap- 
pears the fee will remain at the full 
$.03 per barrel permitted by the Act 
for the foreseeable future. 

Proposed §130.103(b) contains the 
criteria for determining when oil is 
“produced” and thus subject to the 
$.03/bbi. fee levied by paragraph (a) of 
the section. 

Proposed § 130.105 states how the 
Commandant will modify the barrel 
fee imposed on OCS oil produced, as 
necessary to keep the Fund balance 
within the levels authorized by the 
Act. 

Proposed Subpart C, §§ 130.201-.223 
contain the requirements believed nec- 
essary for establishing and maintain- 
ing evidence of financial responsibility 
for facilities. 

Evidence of financial responsibility 
could be established by allowing pri- 
vate insurance companies, bonding 
agencies, or guarantors to issue certifi- 
cation verifying that the owner or op- 
erator of an offshore facility has the 
financial capability to meet specified 
limits of liability. Such evidence could 
also be established by requiring that 
the Fund issue that certification. The 
selection of one of those alternatives 
involves the decision to impose the ad- 
ministrative cost of certification of fi- 
nancial responsibility on either private 
industry or the Fund. 

It may be argued that because off- 
shore facilities are always subject to 
United States jurisdiction and are not 
in most cases readily movable, private 
insurance companies, bonding agen- 
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cies, or guarantors should be allowed 
to issue certification of financial re- 
sponsibility to an owner or operator of 
an offshore facility. However, because 
it is expected that a significant per- 
centage of owners and operators will 
be self-insured, which will require that 
the Fund issue a large percentage of 
certificates, because the Fund might 
not have legal authority to revoke cer- 
tification issued by a private company, 
because certification must be complet- 
ed in a timely fashion, and because the 
Coast Guard desires that certification 
be of uniform quality and appearance, 
it has been decided that evidence of fi- 
nancial responsibility will be estab- 
lished by having the Fund issue certi- 
fication verifying that the owner or 
operator of an offshore facility has 
the financial capability to meet speci- 
fied limits of liability. Proposed Sub- 
part C reflects this decision through- 
out the subpart. 

For the purpose cf the rules in pro- 
posed Subpart C, a mobile offshore 
drilling unit is considered to be an off- 
shore facility rather than a _ vessel 
when it becomes attached to the 
seabed for exploration, development, 
or production of oil. 

The definition of ‘vessel’ in section 
301(5) of the Act precludes by the lan- 
guage ‘“* * * and which is transporting 
oil directly from an offshore facility 
** *” the placement of mobile off- 
shore drilling units in the caregory of 
a “‘vessel’” under Title III because such 
units are not normally used for trans- 
porting oil. The owners and operators 
of mobile offshore drilling units must 
establish and maintain evidence of fi- 
nancial responsibility as required for 
an “offshore facility’ under section 
305(b) of the Act, when engaged in 
drilling for, producing, or processing 
oil on the OCS. The applicability of 
the offshore facility financial respon- 
sibility requirements proposed in Sub- 
part C includes a specific reference to 
mobile offshore drilling units in pro- 
posed § 130.201(b). 

An application needs to be made for 
each facility but an owner or operator 
need only provide evidence in the 
amounts proposed in § 130.203. This 
provision would not lessen the multi- 
ple liability of the owner or operator 
and is not to be construed to include 
insuring only the largest facility. 

An owner or operator of an offshore 
facility is required to have evidence cof 
financial responsibility in the amount 
of $35,000,600. Because the likelihood 
that an owner or operator, or guaran- 
tor of an owner or operator, will be in- 
volved in more than one incident in- 
creases With an increase in the number 
of offshore facilities operated at any 
given time, the Coast Guard has re- 
quired in proposed §130.203 that, 
where evidence of financial responsi- 
bility is by guarantee, surety bond, or 
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self-insurance, covering more than one 
offshore facility, there must be addi- 
tional assets available to pay any dam- 
ages arising out of multiple incidents. 

However, because the dollar amount 
of the probable damages to which an 
owner or operator, or guarantor of an 
owner or operator, may be exposed by 
reason of the operation of more than 
one offshore facility at any given time 
is not directly proportional to the 
number of offshore facilities operated, 
the increase in assets required to cover 
more than one offshore facility pro- 
gressively decreases for each addition- 
al offshore facility. Thus, the self-in- 
sured owner or operator of more than 
one offshore facility is required to 
have only $8 million in additional 
assets for the second offshore facility, 
$4 million for the third offshore facili- 
ty, $2 million for the fourth offshore 
facility, and $1 million for the fifth 
offshore facility. No additional assets 
will be required for the sixth and sub- 
sequent offshore facilities. 

The procedures for applying fer cer- 
tificates of financial responsibility are 
proposed in § 130.215. This section pro- 
poses a single application form that is 
sufficiently flexible to accommodate 
the range of alternatives, or combina- 
tion thereof, of methods available to a 
facility owner for establishing finan- 
cial responsibility. The Coast Guard is 
developing the single form application 
concept to minimize paperwork and re- 
porting requirements for the facility 
owners and operators and their guar- 
antors. 

The single application form will con- 
tain only the basic information neces- 


sary to issue and maintain the certifi- 
cate of financial responsibility. The 
endorsement side of the form (reverse 
side), to be completed by the guaran- 
tor, surety, or insurer will establish 
their liability and provide a mecha- 
nism for the Fund Administrator to 
check compliance with the applicable. 
provisions of proposed Subpart C. 

The purpose of requiring that an ap- 
plication form be submitted for each 
facility (proposed § 130.215(b)) is to 
enable quick processing of changes, 
additions, and deletions of facilities of 
record without changing the previous- 
ly furnished evidence when that is un- 
necessary. The reference on the face 
of the form to primary and secondary 
certificate numbers is to facilitate the 
administrative process of reviewing fi- 
nancial evidence and keeping issued 
certificates current. The primary 
number will locate for the Fund Ad- 
ministrator the initial evidence fur- 
nished as regards the particular insur- 
er, guarantor, or surety for a facility. 
The secondary number will identify 
the specific owner and facility. 

Ii is intended that the single applica- 
tion form and endorsement thereon, 
tegether with any attached supporting 
financial data required as evidence, 
complement the proposed Subpart C 
regulations and achieve a_ rather 
simple administrative process for as- 
suring that the financial responsibility 
requirements of the Act are met. 
Public comment on the draft applica- 
tion form proposed herein is specifical- 
ly desired to assist in finalizing the 
form in a manner that will achieve the 
above intent. 
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[4910-14-C] OUTER CONTINENTAL SHELF LANDS ACT 
APPLICATION FOR CERTIFICATE OF FINANCIAL RESPONSIBILITY 


Instructiona: Ceaplete every item in the applicarion and forward De Net Write in this Block 
through your insurance company,guarantor,or surety for completion _ _ 
of the reverse side.One form for each facility;type or print a 
clearly;where appropriate place the number in the box. 














Legal name of applicant 





Trade name if different 
Address 











City Zip Code 
Contact: Name 








Area Code Telephone Number 
I/We are filing tor a Certificate of Financial Responsibility as: 
1. Owner 2. Operator 3. Owmer & Operator 
If filing as operator the owners name and address is: 


Name 














City State Zip cade 


Type of Facility:[ ] 1.Refinery 3.011 Storage 5.Pipeline 


2.Drilling Structure 4.Transfer Terminal 6.Other(specify) 





I/We are filing for a:{_] 1. New Certificate 3. Additional 


2. Renewal 4. Replacement for lost 
If renewal or replacement fill out primary and secondary certificate number 
If additional, only primary certificate number is necessary. If new leave 
blank. = 

Primary Certificate Number Secondary Certificate Numbe 
I/We elect to establish financial responsibiiity by: 

l. Insurance 2. Surety Bond 3. Guarantee 4 Self Insurance 
If more than one method of financial resnonsibility is selected the order 
of liability liquidation will be -——-[Jise $ 
2nd $ 1. Insurance 2. Surety Bond 3. Guarantee 4 Self Insurance 

Lease number, area block, identification name and number, and other description 
of facility that is recognized and will clearly distinguish your liability area: 
Lease # » Area Block 











> 











: ‘ . 1.Corporation 3.Parmership S.Aeeociation ?.Business Trust %.Other 0 
Type of organization: C] 2.Individusal 4.Joint Stock Co 6.Syndicate 68.Mining Partnership (opecify) 


Name of State or Country in which incorporated or organized: 





Date of organization or incorporation: 





If Applicant is a U.S. entity and it chooses. to appoint itself as agent for 
service of process check here: 0 otherwise the designated 
U.S. agent for service of process is: 


Name 
Address 


I agree to be the agent for service of process: 











Signature title 





I hereby certify the above information is correct to the best of sy knowledge 
and I agree to notify the Fund Administrator of any changes in the above information. 


CG Fors Approved: 





Signature 





OMB Number Title 
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For the facility listed on the front of this form, I/We agree to be the 
designated: 


O Insurer in accordance with 33CFR 130.207. 

C) Guarantor in accordance with 33CFR 130.209. 

OSurety in accordance with 33CFR 130.211. 

OSelf Insurer in accordance with 33CFR 130.213. 
I/We agree to comply with the indicated regulations and will notify you 
if, at any time, the financial position decreases to a point that I/We 
cannot support the liability as guarantor indicated in 33CFR 130. 


Name 
Address: 











Contact for Claims: 
Address: (if different) 
Phone number of contact: 

Area code Phone number 














Signed 








For the facility listed on the front of this form, I/We agree to be the 
designated: 

DO Insurer in accordance with 33CFR 130.207. 

O Guarantor in accordance with 33CFR 130.209. 

O Surety in accordance with 33CFR 130.211. 

O) Self Insurer in accordance with 33CFR 130.213. 
I/We agree to comply with the indicated regulations and will notify you 
if, at any time,the financial position decreases to a point that I/We 
cannot support the liability as guarantor indicated in 33CFR 130. 


Name 
Address: 











Contact for Claims: 


Address:(if different) 
Phone number of contact: 











Area code Phone number 





Signed 





Title 


Mail completed form to: Fund Administrator 
G-W/73 
400 7th Street S.W. 
Washington, D. C. 20590 


If Guarantor or Self Insurer, appropriate statements must be attached 
unless previously submitted. 1f previously submitted check here [J 
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As @ practical matter it is not possi- 
ble to process requests from the 
owners, operators, or guarantors of 
offshore facilities for the issuance of 
certificates of financial responsibility 
so as to have the certificates on the 
facilities within the time frame intend- 
ed by Congress, ie., the 180th day 
after enactment of the Act. Therefore, 
the rule proposed in § 130.215(a)(1) 
will most probably be waived to allow 
applicants for certificates of financial 
responsibility sufficient time to make 
the required application. Public com- 
ment is also specifically invited as to 
what the ‘sufficient time” should be, 
taking into consideration the time an 
applicant would require to arrange for 
insurance, bonding, or guarantee, or to 
gather appropriate supporting finan- 
cial data to comply with the financial 
responsibility provisions of proposed 
Subpart C. 

The proposed regulations for Sub- 
part C contain no adminstrative sanc- 
tions against facilities, similar to those 
prescribed for vessels in proposed Sub- 
part E because none are authorized by 
the Act. However, in addition to the 
administrative sanctions in proposed 
§ 130.401 against vessels, failure of an 
owner or operator of either a vessel or 
a facility to meet the requirements of 
financial responsibility subjects that 
person to the civil penalty provided in 
section 312(a)(1) of the Act. 

Subpart D, §§-130.301-130.319 are 
proposed regulations governing notifi- 
cation, designation and advertisement 
requirements associated with a pollu- 
tion incident. These procedures deal 
with contacts and communications be- 
tween claimants and the owners, oper- 
ators, and guarantors of facilities and 
vessels which have been designated as 
the source or sources ef oil pollution. 
Since the nature of the functions cov- 
ered in proposed Subpart D are more 
operationally oriented rather than ad- 
ministrative, the term ‘‘Commandant” 
is used throughout this subpart in lieu 
of the term “Fund Administrator” 
used in the other proposed subparts. 

In view of the similarity of the noti- 
fication requirements in section 306 of 
the Act to the notification require- 
ments under the Federal Water Pollu- 
tion Control Act (FWPCA), as amend- 
ed, and to avoid duplication of effort, 
the notification procedures in pro- 
posed §130.305 are essentially the 
same as those which already exist in 
33 CFR 153.203. The one important 
distinction is that the Act requires no- 
tification of “imminent threats,” 
which is not required under the 
FWPCA. In an effort to clarify what 
constitutes an imminent threat, pro- 
posed § 130.303(a)(3) defines “occur- 
-rences which impose an imminent 
threat of oil pollution.” Notifications 
under proposed § 130.305 would also 
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satisfy the provisions of 33 CFR 
153.203. 

It is anticipated that most of the 
functions assigned to the Comman- 
dant in proposed Subpart D will, in 
practice, be carried out by Federal On 
Scene Coordinators. The Notice of 
Designation proposed in § 130.309 for 
designating the source of an oil spill 
incident contains much of the infor- 
mation which is currently provided by 
the notice of Federal interest which is 
issued under FWPCA auspices. Failure 
to deny designation is not an accept- 
ance of liability. If, subsequently, it is 
determined that a designated source 
was not responsible for the discharge, 
or has a defense to liability, that 
source would have recourse to the 
Fund or to other parties for reim- 
bursement. 

Section 130.313 proposes that the 
commandant determine advertising re- 
quirements, if any, that will be applied 
to each oil pollution incident and the 
criteria. upon which that determina- 
tion is made. This proposal reflects an 
interpretation of section 306(b)(2) of 
the Act that advertising may not be 
required or necessary in all cases, but 
rather, should depend upon the cir- 
cumstances of each incident. 

Proposed § 130.315 lists acceptable 
types of advertisement. The type or 
types of advertisement required for 
each specific oil pollution incident, if 
any, will be determined by the Com- 
mandant, along with the required fre- 
quency and geographical scope (pro- 
posed § 130.317). The contents of each 
advertisement are proposed in 
§ 130.319. 

Although the statutory authority re- 
garding the establishment and mainte- 
nance of vessel financial responsibility 
was given to the President who will 
probably delegate that responsibility 
to the FMC, the Act specificaily dir- 
ects the Secretary of Transportation 
to issue regulations concerning sanc- 
tions against vessels which do not 
adhere to FMC financial responsibility 
requirements. Accordingly, these regu- 
lations appear in proposed Subpart E 
and include the conditions under 
which the vessel sanctions will be im- 
posed and removed. By expected dele- 
gation from the Secretary, the Com- 
mandant will administer sanctions 
against vessels. 

The regulations proposed in Part 131i 
prescribe the procedures and require- 
ments for the presentation, considera- 
tion and settlement of claims against 
the Fund. 

The Act requires, to the extent pos- 
sible, the use of the facilities and serv- 
ices of private insurance and ciaims 
adjusting organizations, or State agen- 
cies, to process ciaims against the 
Fund. It should be noted that State 
agencies cannot, under the Act, settle 
claims of that State. For this reason it 


56847 


is thought that to utilize a State 
claims organization would be unneces- 
sarily duplicative of existing private 
adjuster organizations, particularly in 
light of the limited number of claims 
expected. Therefore, for the time 
being, it is not contemplated that 
State agencies will be used to process 
claims against the Fund. 

Consequently, the Coast Guard in- 
tends to contract with one or more pri- 
vate claims processing organizations to 
provide nationwide claims processing 
capability to receive, evaluate, adjust, 
and settle claims against the Fund, 
with minimum Federal involvement. It 
is believed that this approach, which 
may be modified after the Fund gains 
experience, will provide the most ef- 
fective, uniform, and efficient claims 
processing system. 

The regulations proposed in Part 131 
are intended to be sufficiently detailed 
to implement statutory requirements 
for making and settling claims against 
the Fund, yet he sufficiently flexible 
to apply to the myriad of situations 
which will undoubtedly arise. 

In consideration of the foregoing, 
the Coast Guard proposes to establish 
new Parts 130 and 131 in a new Sub- 
chapter M in Title 33, Code of Federal 
Regulations, as follows: 


SUBCHAPTER M—MARINE OiL POLLUTION LIABILITY 
AND COMPENSATION 


PART 130—OFFSHORE O!L POLLUTION 
COMPENSATION FUND 


Subpart A—General 


Sec. 

130.1 
130.3 
130.5 
130.7 
130.9 


Purpose. 

Applicability. 

Definitions. 
Delegation—Fund Administrator. 
Fund address. 


Subpart B—Levy of Foes 


130.101 Purpose. 

130.103 Levy and payment of barrel fee on 
OCS oil. 

130.105 Adjustment of levy. 


Subpert C—Financia! Responsibility for Offshore 
Facilities 

130.201 
136.263 
130.205 
130.207 
130.209 
130.211 
130.213 
130.215 


Applicability. 

Amount required. 

Methods of establishing evidence. 

Insurance as evidence. 

Guarantee as evidence. 

Surety bond as evidence. 

Qualification as self-insurer. 

Certification. 

130.217 Display of certificate. 

120.219 Notification of changes affecting 
certification. —~ 

130.221 Reapplication for certification. 

130.223 Revocation of certificates. 


Subpart D—Notification, Designation, end 
Advertisement 


130.301 
130.303 


Purpose. 
Definitions. 
NOTIFICATION 


130.305 Notification procedures. 
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Sec. 


130.307 Notification contents. 
DESIGNATION 


130.309 
130.311 


Notice of Designation 
Denial of designation. 


ADVERTISEMENT 
130.313 Advertisement determinations. 
130.315 Types of advertisement. 
130.317 Frequency and geographical scope 
of advertisement. 
130.319 Content of advertisement. 


Subpart E—Access, Denial and Detention 

130.401 Access to facility and vessel Certifi- 
cates of Financial Responsibility 

130.403 Sanctions for failure to produce 
vessel Certificates of Financial Respon- 
sibility. 

130.405 Appeal provisions. 

AvuTHoRITY: Pub. L. 95-372; 49 CFR 1.46. 
Subpart A-General 


§ 130.1 


(a) This part prescribes the policies, 
procedures, and administrative prac- 
tices regarding offshore oil pollution 
liability and compensation, including 
the administration and general oper- 
ation of the fund established under 
Title III of the Outer Continental 
Shelf Lands Act Amendments of 1978 
(Pub. L. 95-372). 

§ 130.3 Applicability. 

(a) This part applies to each person 
who— 

(1) Owns oil obtained from the 
Outer Continental Shelf when the oil 
is produced; 

(2) Owns, operates, or is the guaran- 
tor of the owner or operator of any 
vessel as defined in § 130.5; 

(3) Owns, operates, or is the guaran- 
tor of the owner of operator of any 
offshore facility; 

(4) Sustains an economic loss as a 
consequence of oil pollution arising 
from Outer Continental Shelf activi- 
ties; or 

(5) Otherwise has responsibilities 
under Title III of the Act and the reg- 
ulations in this part. 


Purpose. 


§ 130.5 Definitions. 

(a) As used in this part, the follow- 
ing terms shall have the same mean- 
ing as defined in Section 301 of Title 
Ill of the Outer Continental Shelf 
Lands Act Amendments of 1978 (Pub. 
L. 95-372): “Barrel’; “claim”; ‘“‘dis- 
charge”; “facility”; “Fund”; ‘“guaran- 
tor’: “incident”; “offshore facility’; 
“oil”; “oil pollution’; ‘‘operator’”; 
“owner”; “person”; “person in charge”; 
“public vessel”; and “‘vessel’’. - 

(b) As used in this part— 

(1) “Act” means Title III of the 
Outer Continental Shelf Lands Act 
Amendments of 1978 (Pub. L. 95-372), 
entitled “Offshore Oil Spill Pollution 
Fund”. 
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(2) “Captain of the Port” means a 
Coast Guard officer commanding a 
Captain of the Port area described in 
Part 3 of this chapter, or that person’s 
authorized representative or, where 
there is no Captain of the Port area, a 
District Commander of a Coast Guard 
District described in Part 3 of this 
chapter, or that person’s authorized 
representative. 

(3) “Commandant” means the Com- 
mandant of the Coast Guard or that 
person’s authorized representative. 

(4) “Fund Administrator” means the 
person to whom the authority and 
functions of the Commandant as ad- 
ministrator of the Fund are delegated. 

(5) “Outer Continental Shelf’ or 
“OCS” means “Outer Continental 
Shelf” as defined in Section 2(a) of 
the Outer Continental Shelf Lands 
Act (43 U.S.C. 1331(a)). 


§ 130.7 Delegation—Fund Administrator. 


(a) The Fund Administrator is dele- 
gated authority to perform those func- 
tions assigned or delegated to the Sec- 
retary of Transportation under the 
Act not reserved by the Secretary of 
Transportation or the Commandant. 

(bo) The Fund Administrator may re- 
delegate and authorize successive rede- 
legations of the authority granted in 
paragraph (a) of this section within 
the command under which that 
person has jurisdiction or to members 
of the Fund staff. 


$130.9 Fund address. 


(a) The address to which corre- 
spondence relating to the Coast 
Guard's administration of the Fund is 
to be directed and the location of the 
Fund Administrator is Offshore Oil 
Pollution Compensation Fund, U.S. 
Coast Guard Headquarters (G-W/73), 
400 Seventh Street, SW., Wsshington, 
D.C. 20590. 


Subpart B—Levy of Fees 


§ 130.101 Purpose. 


(a) The purpose of this subpart is to 
state the general requirements con- 
cerning the levy of fees. 


§ 130.103 Levy and payment of barrel fee 
on OCS oil. 


(a) The owner of oil obtained from 
the OCS shall pay to the Treasury of 
the United States a fee of $0.3 per 
barrel on all oil produced on the OCS. 

(b) The owner of oil obtained from 
the OCS shall, for the purpose of com- 
puting the barrel fee levied in para- 
graph (a) of this section, measure OCS 
oil production by employing the crite- 
ria of the U.S. Geological Survey con- 
tained in 30 CFR 250.60 and OCS 
Order 13. 


Notre.—Payment of the fee levied in para- 
graph (a) of this section is made in accord- 


ance with the fee collection regulations 
issued by the Secretary of the Treasury. 


§ 130.105 Adjustment of levy. 


(a) The Commandant modifies or 
suspends by regulation the barrel fee 
levied in § 130.103(a) to maintain the 
statutory Fund level. 

(b) The Commandant gives at least 
90 days notice before any barrel fee 
modification or suspension becomes ef- 
fective. 


Subpart C—Fincncial Responsibility for 
Offshore Facilities 


§ 130.201 Applicability. 


(a) This subpart applies to the 
owner or operator of each offshore fa- 
cility required by the Act to establish 
and maintain evidence of financial re- 
sponsibility. ; 

(b) For the purpose of this subpart: 

(1) A mobile offshore drilling unit is 
considered an offshore facility from 
the moment a drill shaft connected to 
the unit first touches the seabed for 
the purposes of exploration, develop- 
ment, or production of oil until drill- 
ing is complete and the unit is no 
longer attached to the seabed by any 
device which transfers oil to the unit. 

(2) Two or more platforms or struc- 
tures, when physically connected 
above the waterline, are considered to 
be a single offshore facility. 

(3) All wells, including satellite wells, 
and the flow lines from all wells are 
considered to be part of the platform 
or structure to which they are con- 
nected. 

(4) A pipeline used to transport oil 
between two offshore facilities, be- 
tween an offshore facility and a pipe- 
line, between an offshore facility and 
the shore, or between any point on the 
OCS and the shore, including any 
pumping or booster stations whether 
above or below water, is considered to 
be an offshore facility. 


Notre.—Regulations governing financial re- 
sponsibility and certification for vessels are 
promulgated by the Federal Maritime Com- 
mission. 


§ 130.203 Amount required. 


(a) The owner or operator of an off- 
shore facility that is used in drilling 
for, producing, or processing oil, or has 
the capacity to transport, store, trans- 
fer, or otherwise handle more than 
1,000 barrels of oil at any one time, 
must establish and maintain evidence 
of financial responsibility in the 
amount of $35,000,000. 

(b) In any case where an owner or 
operator owns or operates more than 
one offshore facility and chooses to 
provide evidence of financial responsi- 
bility by guarantee, surety bond, or 
self-insurance, the amount must be es- 
tablished according to the following 
scale: 
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(1) For one facility, $35,000,000; 

(2) For two facilities, $43,000,000; 

(3) For three facilities, $47,000,000; 

(4) For four facilities, $49,000,000; 

(5) For five or more facilities, 
$50,000,060. 

(c) In the case where an owner or op- 
erator owns or operates more than one 
offshore facility, the amount of insur- 
ance coverage for each facility must be 
$35,000,000. 

(dad) The owner or operator who owns 
or operates more than one offshore fa- 
cility shall obtain a Certificate of Fi- 
nancial Responsibility for each facili- 
ty. 

(e) If separate parts of an offshore 
facility are owned by separate owners 
or operatcrs;, only one owner or opera- 
tor need establish financial responsi- 
_ bility if that owner or operator is 
acting as guarantor for all of the 
owners and operators of that facility. 

(f) If an entire offshore facility is 
jointly owned or operated only one 
owner or operator need establish fi- 
nancial responsibility if that owner or 
operator will assure financial responsi- 
bility for all of the other owners or op- 
erators of that facility. 


§ 130.205 Methods 
dence. 


(a) Evidence of financial responsibil- 
ity may be established by any one, or 
any combination acceptable to the 
Fund Administrator, of the following 
methods: 

(1) Insurance; 

(2) Guarantee; 

(3) Surety bond; or 

(4) Qualification as self-insurer. 

(b) The Fund Administrator accepts 
alternative evidence of financial re- 
sponsibility if it establishes an equiva- 
lent degree of financial responsibility 
for the purposes of this subpart. 


of establishing  evi- 


§ 130.207 Insurance as evidence. 


(a) Insurance filed with the Fund 
Administrator as evidence of financial 
responsibility shall be issued by an in- 
surer that is acceptable to the Fund 
Administrator 

(b) An insurer must— 

(1) Agree to be sued directly by any 
person for claims under the Act 
against the owner or operator; and 

(2) Designate an agent in the United 
States for service of process. 

(c) Insurance coverage as evidence of 
financial responsibility must be effec- 
tive onthe date of endorsement on the 
application for Certificate of Financial 
Responsibility and must remain in 
force until 30 days after date of re- 
ceipt by the Fund Administrator of 
written notification that the insurer 
has elected to terminate the insurance 
coverage. 

(d) Termination of insurance cover- 
age shall not affect the liability of the 
insurer for an incident occurring 
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before the effective date of termina- 
tion. 

(e) Joint insurers shall be jointly 
and severably liable. 


§ 130.209 Guarantee as evidence. 


(a) A guarantor must— 

(1) Agree to be sued directly by any 
person for claims under the Act 
against the owner or operator; and 

(2) Designate an agent in the United 
States for service of process. 

(b) Guarantees filed as evidence of 
financial responsibility must be sup- 
ported by a copy of the guarantor’s 
most recent balance sheet, income 
statement, and statement of changes 
in financial position, that are either 
consolidated or non-consolidated, cer- 
tified by an independent Certified 
Public Accountant, and, when consoli- 
dated, endorsed by an independent 
Certified Public Accountant confirm- 
ing that the guarantor’s— 

(1) Current assets held in the United 
States, not including pledged assets or 
stock not publicly traded, exceed cur- 
rent liabilities in an amount greater 
than the amount being guaranteed; 
and 

(2) Equity exceeds the amount guar- 
anteed. 

(c) If the guarantor files a Securities 
and Exchange Commission Form 10-K 
report, a copy of the guarantor’s most 
recent 10-K report must be filed with 
the Fund Administrator. 

(d) Each guarantor must file annual- 
ly with the Fund Administrator copies 
of the documents required under para- 
graph (b) of this section, within 90 
days after the close of the guarantor’s 
fiscal accounting period, and, under 
paragraph (c) of this section, within 30 
days after the date of filing the 10-K 
reports with the Securities and Ex- 
change Commission. 

(e) A guarantee as evidence of finan- 
cial responsibility must be effective on 
the date of endorsement on the appli- 
cation for Certificate of Financial Re- 
sponsibility and must remain in effect 
until 30 days after date of receipt by 
the Fund Administrator or written no- 
tification that the guarantor has elect- 
ed to terminate the guarantee. 

(f) Termination of the guarantee 
shall not affect the liability of the 
guarantor for an incident occurring 
before the effective date of termina- 
tion. 

(g) Joint guarantors shall be jointly 
and severably liable. 


§ 130.211 Surety bond as evidence. 


(a) Each surety bond filed with the 
Fund Administrator as evidence of fi- 
nancial responsibility shall be issued 
by a bonding company that— 

(1) Is authorized to do business in 
the United States; 
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(2) Is licensed to do business in the 
state or territory in which the bond is. 
executed; 

(3) Is certified by the Department of 
the Treasury with respect the issuance 
of Federal bonds in the penal sum of 
the bond; and 

(4) Designates an agent in 
United States for service of process. 

(b) The surety must agree to be sued 
directly by any person for claims 
under the Act against the owner or op- 
erator. ; 

(c) A surety bond as evidence of fi- 
nancial responsibility must be effective 
on the date of the endorsement on the 
application for Certificate of Financial 
Responsibility and must remain in 
effect until 30 days after date of re- 
ceipt by the Fund Administrator of 
written notification that the surety 
has elected to terminate the surety 
bond. 

(ad) Termination of the surety bond 
shall not affect the liability of the 
surety for an incident occurring before 
the effective date of termination. 


the 


§ 130.213 Qualification as self-insurer. 


(a) Evidence of self-insurance filed 
with the Fund Administrator as proof 
of financial responsibility must be sup- 
ported by either— 

(1) A non-consolidated copy of the 
self-insurer’s most recent balance 
sheet, income statement, and state- 
ment of changes in financial position, 
that are certified by an independent 
Certified Public Accountant and en- 
dorsed confirming that the self-insur- 
er’s current U.S. assets, not including 
pledged assets or stock not publicly 
traded, exceed current liabilities for 
the amount of the self-insurance, and 
that the self-insurer’s equity exceeds 
the amount of the self-insurance; or 

(2) A copy of the self-insurer’s most 
recent balance sheet, income state- 
ment, and statement of changes in fi- 
nancial position which are certified by 
an independent Certified Public Ac- 
countant, and a statement prepared by 
that accountant which shows that, 
based on an analysis of the self-insur- 
er’s financial position, sufficient liquid 
assets cash flow, or a combination 
thereof have historically been availa- 
ble over the past five years to suffi- 
ciently retire a claim for the amount 
of self-insurance requested without 
placing the self-insurer in an insolvent 
position. 

(b) If the self-insurer files a Securi- 
ties and Exchange Commission Form 
10-K report, a copy of the self-insur- 
er’s most recent 10-K report must be 
filed with the Fund Administrator. 

(c) Each self-insurer must file annu- 
ally with the Fund Administrator 
copies of the documents required 
under paragraph (a) of this section, 
within 90 days after the close of the 
self-insurer’s fiscal accounting period, 
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and, under paragraph (b) of this sec- 
tion, within 30 days after the date of 
filing the 10-K reports with the Secu- 
rities and Exchange Commission. 


§ 130.215 Certification. 


(a) The owner or operator or owner 
and operator of an offshore facility 
shall— 

(1) Apply for a Certificate of Finan- 
cial Responsibility before March 17, 
1979; or 

(2) If the offshore facility is not in 
existence on March 17, 1979, apply for 
a Certificate of Financial Responsibili- 
ty at least 45 days before placing the 
offshore facility into operation. 

(b) Each application for a Certificate 
of Financial Responsibility must be 
made on Coast Guard Form CG- ; 
Application for Certificate of Finan- 
cial Responsibility, available from the 
Fund Administrator or any Coast 
Guard District Office. This form must 
be submitted for each facility. 

(c) Each Application form submitted 
under this section must be signed by 
the applicant owner or operator of the 
offshore facility or an authorized rep- 
resentative. A written statement prov- 
ing authority to sign must also be sub- 
mitted where the signer is not dis- 
closed as an individual (sole propri- 
etor) applicant, a partner in a partner- 
ship applicant, or a director of other 
officer of a corporate applicant. 

(da) Financial data or other informa- 
tion contained in an application form 
submitted under this section that is 
proprietary in nature, or constitutes a 
trade secret, must be clearly designat- 
ed as such to insure confidential treat- 
ment by the Fund Administrator. 

(e) If any of the information submit- 
ted for certification is determined by 
the Fund Administrator to be insuffi- 
cient the Fund Adminstrator may re- 
quire additional information before 
final consideration of the application. 


§ 130.217 Display of certificate. 


(a) Each owner or operator who has 
obtained a Certificate of Financial Re- 
sponsibility for a manned offshore fa- 
cility must post the Certificate of Fi- 
nancial Responsibility at the control 
station of the facility. 

(b) Each owner or operator who has 
obtained a certificate of Financial Re- 
sponsibility for an unmanned offshore 
facility must— 

(1) Keep the certificate readily avail- 
able for examination at the nearest 
office of the owner or operator; and 

(2) Post 2 copy of the certificate at 
the facility where possible (unless sub- 
merged) in a weatherproof enclosure. 

(c) Certificates, as issued, are to be 
considered property of the U.S. Gov- 
ernment, are not to be aitered in any 
manner, and must be surrended on 
demand. 


PROPOSED RULES 


§ 130.219 Notification of changes affecting 
certification. 


(a) Each owner, operator, or guaran- 
tor of an offshore facility shall within 
five days notify the Fund Administra- 
tor in writing when any changes occur 
which significantly affect the financial 
capability of the owner, operator, or 
guarantor, to meet the obligations for 
which a Certificate of Financial Re- 
sponsibility has been issued. 

(b) Based on notice of a change in fi- 
nancial capability under paragraph (a) 
of this section, the Fund Administra- 
tor may revoke a Certificate of Finan- 
cial Responsibility. 


§ 130.221 Reapplication for certification. 


(a) Each owner or operator whose 
Certificate of Financial Responsibility 
becomes invalid for any reason, must 
immediately reapply to the Fund Ad- 
ministrator for a certificate. 


§ 130.223 Revocation of certificates. 


(a) The Fund Administrator may 
revoke any certificate for— 

(1) A false statement made in an ap- 
plication or reapplication for a certifi- 
cate or to the Fund Administrator in 
connection with an existing certificate; 

(2) Failure of the certificant to es- 
tablish and maintain evidence of fi- 
nancial responsibility in accordance 
with the requirements of this subpart; 

(3) Failure of the guarantor or certi- 
ficant to comply with or respond to in- 
quiries or orders of the Fund Adminis- 
trator concerning financial responsi- 
bility; and 

(4) Cancellation, termination, or 
modification of any insurance policy, 
surety bond, or guarantee, which re- 
duces the financial capacity of the 
owner, operator, or guarantor to meet 
the requirements of this subpart. 

(b) Before revoking a certificate the 
Fund Administrator advises the certi- 
ficant, in writing, of the intention to 
revoke the certificate and the reason 
for this action. 

(c) The revocation action will be ef- 
fective within ten days of receipt of 
the notice of intent to revoke unless 
action under paragraph (d) of this sec- 
tion is initiated. 

(d) A certificant informed under 
paragraph (b) of this section of a 
pending revocation action by the Fund 
Administrator may submit to the 
Fund Administrator, in writing within 
10 days of receipt of the notice, rea- 
sons why the revocation should not be 
effected. 


Subpart D—Notification, Designation and 
Advertisement 


§ 130.301 Purpose. 


(a) This subpart prescribes the re- 
quirements concerning notification of 
pollution incidents, source designa- 


tion, and advertisement of designa- 
tions. 


§ 130.303 Definitions. 


(a) As used in this subpart— 

(1) “Advertisement” means the dis- 
semination of information, including 
methods other than paid ads, that ad- 
vises the public how to contact the 
designated source of pollution or the 
Fund to initiate a claim for economic 
loss. 

(2) “Designated source” means a 
vessel or offshore facility which has 
been designated by the Commandant 
as the source of oil pollution. 

(3) “Occurrences which pose an im- 
minent threat of oil pollution’”’ means 
those incidents that are likely to 
result in a discharge and include, but 
are not limited to: Vessel collisions, 
grounding or strandings; structural 
failures or weaknesses in tanks, pipe- 
lines or other oil handling systems; 
fires, explosions or other events which 
may cause structural damage to a 
vessel or offshore facility. 


NOTIFICATION 


§ 130.305 Notification procedures. 


(a) The person in charge of a vessel 
or offshore facility that is involved in 
an incident shall, as soon as that 
person has knowledge of the incident, 
immediately notify by telephone, 
radio telecommunication or a similar 
rapid means of communication, in the 
following order of preference— 

(1) The Duty Officer, National Re- 
sponse Center, U.S. Coast Guard, 400 
Seventh St., S.W., Washington, D.C. 
20590, toll free telephone number 800- 
424-8802; or 

(2) The commanding officer or su- 
pervisor of any Coast Guard Marine 
Safety Office, Captain of the Port 
Office, Marine Safety Detachment or 
Port Safety Detachment in the vicini- 
ty of the incident; or 

(3) The commanding officer or offi- 
cer in charge of any other Coast 
Guard unit in the vicinity of the inci- 
dent; or 

(4) The Commander of any Coast 
Guard District. 


§ 130.307 Notification contents. 


(a) In each notification provided 
under § 130.305, the person in charge 
of the vessel or offshore facility in- 
volved in the incident shall provide his 
or her name and telephone number, or 
radio callsign, and, to the extent 
known, the— 

(1) Location, date and time of the in- 
cident; 

(2) Quantity of oil involved; 

(3) Cause of the incident; 

(4) Name or other identification of 
the vessel or offshore facility involved; 

(5) Size and color of any slick or 
sheen and the direction of movement; 
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(6) Observed on scene weather condi- 
tions, including wind speed and direc- 
tion, height and direction or seas, and 
any tidal or current influence present; 

(7) Actions taken or contemplated to 
secure the source or contain and 
remove or otherwise control the dis- 
charged oil; 

(8) Extent of any injuries or other 
damages incurred as a result of the in- 
cident; 

(9) Observed damage to living natu- 
ral resources; and 

(10) Any other information deemed 
relevant by the reporting party or re- 
quested by the person receiving the 
notification. 

(b) The person giving notification of 
an incident must not delay notifica- 
tion to gather the required informa- 
tion and must provide information not 
immediately available when that in- 
formation becomes known. 


DESIGNATION 


§ 130.509 Notice of Designation. 


(a) Upon learning of an incident 
which involves oil pollution, the Com- 
mandant designates, where possible, 
the source of the oil pollution and no- 
tifies the owner, operator and any 
guarantor as listed on the Certificate 
of Financial Responsibility applicable 
to the source of that designation. 

(b) Designation is made by a written 
Notice of Designation containing, to 
the extent known: 

(1) The name of the vessel or off- 
shore facility being designated as the 
source of oil pollution; 

(2) The location, date, and time of 
the incident; 

(3) The quantity of oil involved; 

(4) The procedures for accepting or 
denying the designation; 

(5) The initial requirements for ad- 
vertising, if any, and 

(6) The name, address and telephone 
number of the responsible Federal of- 
ficial to whom further communication 
regarding the incident, advertisement 
of the incident, or denial of designa- 
tion should be directed. 


§ 130.311 


(a) The owner or operator of a desig- 
nated source may deny a designation 
within five days after receipt of a writ- 
ten Notice of Designation. 

(b) A denial of designation must be 
in writing and— 

(1) Identify the Notice of Designa- 
tion; and 

(2) Be submitted to the official 
named in the notice of Designation. 


Denial of designation. 


ADVERTISEMENT 


§ 130.313 Advertisement determinations. 


(a) The Commandant determines 
the type, scope, and frequency of ad- 
vertisements, if any, to be used for 
each oil pollution incident. 


PROPOSED RULES 


(b) In making the determination 
specified in paragraph (a) of this sec- 
tion, the Commandant considers— 

(1) The nature and extent cof eco- 
nomic losses that have occured or are 
likely to occur; 

(2) The persons who are likely to 
incur economic losses; 

(3) The geographical area that is or 
is likely to be affected; and 

(4) The most effective method of 
reasonably notifying potential claim- 
anis of the designation and procedures 
for submitting claims. 

(c) The Commandant provides, in 
writing, the specific requirements for 
advertising for each pollution incident 
to the designated representatives of 
the owner, operator or guarantor. 


§ 130.315 Types of advertisement. 


(a) Advertisement required by this 
subpart shall be made by one or more 
of the following means: 

(1) Paid advertisement in a newspa- 
per, or newspapers, having general cir- 
culation in the area designated by the 
Commandant; 

(2) A public service announcement 
on commerica! radio and television sta- 
tions serving the area designated by 
the commandant, when such services 
are avaliable; 

(3) Notice posted in marinas, marine 
supply stores, bait and tackle shops 
and other appropriate business estab- 
lishments or public facilities in the 
area designated by the Commandant; 

(4) News release to all newspapers, 
radio and television stations serving 
the area designated by the Comman- 
dant; and 

(5) Publication in 
Mariners. 


the Notice to 


§ 130.317 Frequency and 
scope of advertisement. 


(a) The frequency and geographical 
coverage of advertisement depends 
upon the circumstances of each inci- 
dent and will be designated by the 
Commandant. 

(b) The substance of the required 
advertisement will be published in at 
Jeast four successive editions of the 
Local Notice to Mariners. 


geographical 


§ 150.319 Content ef advertisement. 

(a) Each advertisement required by 

his subpart must specify the— 

(1) Location, date and time of the in- 
cident; 

(2) Geographical area affected, as 
determined by the Commandant; 

(3) Quantity of ci! involved; 

(4) Name or other description of the 
source designated by the Comman- 
dant; _ 

(5) Identity of the owner, operator 
or guarantor of the source; and 

(6) Name, address, telephone 
number, office hours and work days of 
the person or persons to whom claims 
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are to be presented and from whom 
claim information can be obtained. 


Subpart E—Access, Denial, and Detention 


§ 130.401 Access to facility and vessel Cer- 
tificates of Financial Responsibility. 
(a) The owner, operator, master or 
agent of any facility or vessel subject 
to the Act must, upon request by any 
Coast Guard officer or petty officer, 
provide access to the facility or vessel 
and produce for examination the Cer- 
tificate of Financial Responsibility. 


§ 130.463 Sanctions for failure to produce 
vessel Certificates of Financial Respon- 
sibility. 

(a) The Captain of the Port issues 
denial or detention orders to the 
owner, operator, agent, or master of 
any vessel that cannot show upon re- 
quest a valid Certificate of Financial 
Responsibility issued under the Act. 

(b) A denial order forbids entry of 
any vessel subject to the Act to any 
port or place in the United Siates or 
to the navigable waters of the United 
States. 

(c) A detention order detains any 
vessel subject to the Act. at the port or 
place in the United States from which 
it is about to depart or any other port 
or place in the United States. 

(d) The Captain of the Port termi- 
nates a denial or detention order when 
the owner, operator, agent, or master 
or a vessel furnishes adequate evi- 
dence that the certification of finan- 
cial responsibility requirements under 
the Act have been met. 


§ 130.405 Appeal provisions. 


(a) The owner, operator, agent or 
master of a vessel issued a denial or 
detention order under this subpart 
may petition the nearest District Com- 
mander in any manner to review that 
order. 

(b) Upon completion or review, the 
District Commander. afiirms, sets 
aside, or modifies the order. 

(c) Unless otherwise determined by 
the District Commander a denial or 
detention order remains in affect 
pending the outcome of any petition 
or appeal of that order. 

(d) The District Commander acts on 
all petitions or appeals within 10 days 
of receipt. 

(e) The decision of the District Com- 
mander is final agency action. 

(Pub. L. $5-372; 49 CFR 1.46) 


PARTY 131—OFFSHORE Cit POLLUTION 
COMPENSATION FUND CLAIMS PROCEDURES 


Subpart A—Introduction 
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Subpart C—Procedures for Particular Losses 
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131.201 Authorized claimants. 
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131.207 Authorized claimants. 
131.209 Proof. 
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131.221 Proof. 
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CLEANUP COSTS 
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Loss OF TAX REVENUE DUE TO INJURY TO 
PROPERTY 


131.231 Authorized claimants. 
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Subpart D—Administrative Review of Claims 
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131.303 Initiation of administrative review. 
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131.307 Subpenas. 

131.369 Review of Administrative determi- 
nation. 

131.311 Judicial review 


AvUTHORITY: Pub. L. 95-372; 49 CFR 1.46. 
Subpart A—Introduction 


§ 131.1 


(a) This part prescribes uniform pro- 
cedures and standards for the settle- 


Purpose. 


PROPOSED RULES 


ment of claims against the Offshore 
Oil Pollution Compensation Fund 
(Fund) as authorized by Title ITI of 
the Outer Continental Shelf Lands 
Act Amendment of 1978 (Pub. L. 95- 
372; 43 U.S.C. 1811-1824) (the Act) for 
economic loss resulting from, or aris- 
ing out of, oil pollution from Outer 
Continental Shelf activities, including 
removal costs. 


§ 131.3 Information. 


(a) Any person who desires to file a 
claim against the Fund may obtain in- 
formation from the Administrator, 
Offshore Oil Pollution Compensation 
Fund, U.S. Coast Guard Headquarters 
(G-W/78), 400 Seventh Street SW., 
Washington, D.C. 20590. 


§ 131.5 


(a) As used in this part, the follow- 
ing terms shall have the same mean- 
ing as defined in section 301 of Title 
III of the Outer Continental Shelf 
Lands Act Amendments of 1978 (Pub. 
L. 95-372): ‘‘claims’”’; “foreign claim- 
ant’; “Fund”; “guarantor”; “incident”; 
“oil”; “oil pollution’; “operator”; 
“owner”; “person”; ‘“‘property”; “re- 
moval costs”; ‘“‘State’’; ‘‘United States”; 
and ‘“‘United States claimant”’. 

(b) As used in this part— 

(1) “Act means Title III of the Outer 
Continental Shelf Lands Act Amend- 
ments of 1978 (Pub. L. 95-372, 43 


Definitions. 


U.S.C. 1811-1824), entitled “Offshore - 


Oil Spill Pollution Fund”’. 

(2) “Administrative Law Judge” 
means any person designated by the 
Commandant pursuant to the Admin- 
istrative Procedure Act (5 U.S.C. 551- 
559) to hear and resolve disputed 
claims in accordance with section 307 
{i] of the Act. 

(3) “Commandant” means the Com- 
mandant of the Coast Guard or that. 
person’s authorized representative. 

(4) ‘“‘Fund Administrator” means the 
person to whom the authority and 
functions of the Commandant as ad- 
ministrator of the Fund are delegated. 

(5) “Fund Claims Adjuster” means a 
person authorized to receive, review, 
adjust, and pay claims on behalf of 
the Fund. 

(6) “Natural resources” means land, 
fish, wildlife, biota, air, water, and 
other such resources belonging to, 
managed by held in trust by, apper- 
taining to or otherwise controlled by 
the United States (including the re- 
sources of the fishery conservation 
zone established by the Fishery Con- 
servation and Management Act of 
1976), any state or local government, 
or any foreign government. 

(7) “Outer Continental Shelf’”” means 
“Outer Continental Shelf” as defined 
in section 2(a) of the Outer Continen- 
tal Shelf Lands Act (43 U.S.C. 
1331(a)). 


(8) “Panel”? means a three member 
panel appointed by the Secretary of 
Transportation in accordance with sec- 
tion 307 (h) of the Act. 


§ 131.7 Foreign claims. 


(a) Claims may be presented by for- 
eign claimants for economic loss, 
except for loss of tax revenues, to the 
same extent that compensation for 
economic loss may be claimed by any 
United States claimant when the con- 
ditions of section 303(b)(6) of the Act 
are met. 

(b) Foreign claims must be submit- 
ted in accordance with the regulations 
of this part and any additiona! instruc- 
tions of the Fund Administrator. 

(c) Before any foreign claim may be 
paid, the Fund Administrator certifies 
that the foreign claim is appropriate 
for consideration by the Fund. 


Subpart B—General 
TIMELINESS 


§ 131.101 Time limitation. on claims. 


(a) A claim may not be considered by 
the Fund unless presented, in writing, 
to the Fund within three years of dis- 
covery of the economic loss for which 
compensation is sought or within six 
years of the date of the incident which 
resulted in the loss, whichever is earli- 
er. 
(b) For purposes of this section, a 
claim may be presented to the Fund 
even though the claim has been pre- 
sented to and is under consideration 
by the owner, operator, or guarantor 
of a disignated source, or other person. 

(c) A claim is presented on the date 
the claim is actually received by the 
Fund Claims Adjuster or Fund Admin- 
istrator. 


PRESENTMENT 


§ 131.103 Federally authorized 
costs. 


removal 


(a) Claims for federally authorized 
removal costs that are recoverable 
under the Act must be presented to 
the fund established by section 311(k) 
of the Federal Water Pollution Con- 
trol Act (33 U.S.C. 1251) in accordance 
with the regulations of Subpart D of 
33 CFR Part 153. 


§ 131.105 Other claims. 


(a) If the source of pollution is 
known, claims must be presented to 
the owner, operator, or guarantor of 
the source, except where the Fund Ad- 
ministrator has advertised or other- 
wise notified claimants and potential 
claimants that the claims may be pre- 
sented to the Fund. 

(b) A claim presented to the owner, 
operator, or guarantor of the source of 
pollution which is denied for any 
reason or not settled within sixty days 
may be presented to the Fund. 
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(c) A claim may be presented to the 
Fund when the source of pollution is 
not known. 


§ 131.107 Presenting claims to the Fund. 


(a) A claimant must present a claim 
to the Fund by making the claim per- 
sonally at, or by delivering or mailing 
the claim directly to, an office of the 
Fund Claims Adjuster. 


§ 131.109 Referral of unsettled claims. 


(a) A claimant may present any 
claim not satisfied under § 131.105(b) 
by requesting the owner, operator, or 
guarantor to whom the claim has been 
presented to refer the claim to the 
Fund. 

(b) The owner, operator, or guaran- 
tor shall, within five days of receiving 
a request under paragraph (a) of this 
section, forward the entire claim file, 
except for material pertaining to set- 
tlement offers, directly to an office of 
the Fund Claims Adjuster. 


§ 131.111 Form 


(a) A claim must be in writing and 
include the specific amount claimed. 

(b) Whenever practicable, a claimant 
should submit a claim in the format 
specified and on the forms provided by 
the Fund Claims Adjuster. 

(c) Each claim must be signed in ink 
by the Claimant or an authorized 
agent or legal representative of the 
claimant. : 

(d) A claim presented by an agent or 
legal representative must be presented 
in the name of the claimant, showing 
the title or legal capacity of the agent 
or representative. 


CONTENT 


§ 131.115 Proof. 


(a) A claimant must establish— 

(1) The nature and extent of eco- 
nomic loss incurred; and 

(2) That the cause of the loss was 
“oil pollution” under the Act. 


§ 131.117 


(a) A claimant must submit evidence 
in support of each claim. 

(b) A sworn statement of the claim- 
ant may be accepted when other evi- 
dence is not available. 


Evidence. 


§ 131.119 Multiple items of damage. 


(a) A claimant must include all 
known losses arising out of a single in- 
cident or from the some oil pollution 
when submitting a clain. 

(b) Each separate type of loss (as de- 
scribed in Subpart C of this part) must 
be separatly listed. 

(c) In the discretion of the Fund Ad- 
ministrator each separate type of loss 
may be treated separately for settle- 
ment purposes. 


PROPOSED RULES 


§ 131.121 Insurance. 


(a) A claimant must provide the fol- 
lowing information concerning any in- 
surance which may cover the loss for 
which compensation is claimed. 

(1) The names and addresses of in- 
surers; 

(2) The kind and amount of cover- 
age; 

(3) The policy number; 

(4) Whether a claim has been or will 
be presented to an insurer, and if so, 
the amount of the claim and the name 
of the insurer; and 

(5) Whether any insurer has paid 
the claim in full or in part, or has indi- 
cated whether or not payment will be 
made. 


§ 131.123 Other compensation. 


(a) A claimant must include with 
each claim an accounting, including 
source and value, of all other compen- 
sation received as a consequence of the 
incident out of which the claim arises 
including, but not limited to, mone- 
tary payments, goods or services, or 
other benefits. 


§ 131.125 Subrogation. 


(a) The claims of a subrogor (in- 
sured) and subrogee (insurer) for dam- 
ages arising out of the same incident 
constitute a single claim. 

(b) A subrogor and subrogee may file 
a claim jointly or individually. If a 
joint claim is made, it must be signed 
by all parties in interest. 

(c) A fully subrogated claim is pay- 
able only to the subrogee. 

(d) A subrogee must support a claim 
in the same manner as any other 
claimant. 


§ 131.127 
tion. 


(a) Costs incurred in the preparation 
of a claim may be included in the 
claim. 

(b) Compensation may be allowed 
for reasonable costs of claim prepara- 
tion. 


Costs incident to claim prepara- 


SETTLEMENT AND NOTICE TO CLAIMANT 


§ 131.129 Payment. 


(a) Payment is made as soon as pos- 
sible when a claim is approved in full 
or an offer of settlement is accepted. 
Amounts in settlement greater than 
$100,000 require Fund Administrator 
approval before payment. 

(o) Whenever a claim is not ap- 
proved in full, the claimant is notified 
in writing of the settlement offer. Ac- 
ceptance of the settlement offer must 
be in writing. 

(c) The acceptance of an offer in set- 
tlement is final and conclusive for all 
purposes and, upon payment, consti- 
tutes a release of the Fund for the 
claim. 
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(d) Failure to accept an offer of set- 
tlement within thirty days constitutes 
rejection of the offer. 


§ 131.131 Denial of claim. 


(a) A claimant will be notified in 
writing whenever a claim against the 
Fund is denied, including when denial 
results from rejection, by the claim- 
ant, of an offer of settlement. 

(b) The notification of paragraph (a) 
of this section includes a statement of 
the claimants right to further review 
of the claim. 

(c) A claimant may consider a claim 
not settled within sixty days as being 
denied for purposes of administrative 
review. 


Subpart C—Procedures for Particular Losses 


INJURY TO, DESTRUCTION OF OR LOSS OF 
USE OF PROPERTY 


§ 131.201 Authorized claimants. 


(a) A claim for injury to or destruc- 
tion of real or personal property, 
which may include loss of use of the 
property, or a claim for loss of use of 
real or personal property which is not 
damaged, may be presented by any 
person either owning or leasing the 
property. 


§ 131.203 Proof. 


(a) A claimant must establish an 
ownership or leasehold interest in the 
property. 

(b) For each claim for injury to, or 
destruction of, property the claimant 
must establish— 

(1) That the property was injured or 
destroyed; 

(2) The cost of repair or replace- 
ment; and 

(3) The value of the property both 
before and after injury occurred, if 
the cost of repairs exceeds replace- 
ment cost. 

(c) For each claim for loss of use of 
property, the claimant must estab- 
lish— 

(1) That the property was not availa- 
ble for use; 

(2) Whether or not substitute prop- 
erty was available and utilized, and 
the costs thereof; and 

(3) The economic loss incurred as a 
result of the loss of use of the proper- 
ty. 


§ 131.205 Compensation allowed. 


(a) The measure of damages for in- 
jured property is the actual or esti- 
mated net cost of repairs necessary to 
restore the property to substantially 
the condition which existed immedi- 
ately before injury. : 

(b) If the actual or estimated net 
cost of repairs exceeds the value of the 
property immediately before injury 
less the value immediately after 
injury, the measure of damages is the 
value of the property immediately 
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before injury less the value immedi- 
ately after injury. 

(c) Compensation for loss of use of 
property may be allowed for reason- 
able costs, actually incurred, for use of 
substitute property or, if substitute 
property was not reasonably available, 
for the amount of the net economic 
loss which resulted from not having 
use of the property. When substitute 
property was reasonably available, but 
not used, compensation for less of use 
is not payable. 


Loss or INCOME DUE TO INJURY TO, OR 
DESTRUCTION OF, PROPERTY OR NATU- 
RAL RESOURCES 


§ 131.207 Authorized claimants. 


(a) A claim for loss of profits or im- 
pairment of earning capacity due to 
injury to, or destruction of, real or 
personal property or natural resources 
may be presented by any person deriv- 
ing at least 25 percent of his or her 
annual income from activities which 
utilize the property or natural re- 
source. 

(ob) A person who either owns or 
leases property which is injured or de- 
stroyed is not a proper claimant under 
paragraph (a) of this section. That 
person should claim under § 131.201. 

(c) A person who uses natural re- 
sources directly is not a proper claim- 
ant under paragraph (a) of this sec- 
tion. That person should claim under 
§ 131.219. 


§ 131.209 Proof. 


(a) The claimant must establish— 

(1) that 25 per cent of the claimant’s 
income, on an annual basis, is derived 
from activities which utilize the in 
jured or destroyed property or natural 
resources; 

(2) that the claimant’s income from 
these activities was reduced as a conse- 
quence of injury or destruction of the 
property or natural resources; and 

(3) Whether or not substitute em- 
ployment, or business, was available 
and undertaken and, if so, the amount 
of income received. 


§ 131.211 Compensation allowed. 


(a) Compensation is limited to the 
earnings or profits lost but is not al- 
lowed when appropriate substitute em- 
ployment or business was available but 
not undertaken. 

(b) If substitute employment or busi- 
ness was undertaken, any resulting re- 
duction in earnings or profits may be 
allowed. 

(c) Compensation is ordinarily limit- 
ed to loss of earnings or profits result- 
ing from the interruption or discon- 
tinuance of employment or business 
rather than to prospective earnings or 
profits. 


PROPOSED RULES 


INJURY TO, OR DESTRUCTION OF, 
NATURAL RESOURCES 


§ 131.213 Authorized claimants. 


(a) A claim for injury to, or destruc- 
tion of, natural resources may be pre- 
sented by— 

(1) A Federal agency designated by 
the President, as trustee, for those 
natural resources over which the 
United States has sovereign rights or 
exercises exclusive management au- 
thority; or 

(2) Any State, for natural resources 
within the boundary of the State be- 
longing to, managed by, controlled by, 
or appertaining to the State. 


§ 131.215 Proof. 


(a) A claimant must establish— 

(1) The identification and quantity 
of the natural resource for which com- 
pensation is claimed; 

(2) The nature and extent of the 
injury to the natural resource; 

(3) The cost to restore or replace the 
natural resource; and 

(4) Any economic loss relating to the 
natural resource which would not be 
recovered by replacement or restora- 
tion. 


§ 131.217 Compensation allowed. 


(a) The amount of compensation is 
based on— 

(1) The cost to restore, rehabilitate, 
or acquire the equivalent of the natu- 
ral resource; or 

(2) A unit value when replacement 
or restoration is either impossible or 
impracticable. 


Loss oF USE OF NATURAL RESOURCES 


§ 131.219 Authorized claimants. 


(a) A claim for loss of use of natural 
resources may be presented by any 
person who incurs economic loss as a 
result of not being able to directly use 
any natural resource. 


§ 131.221 Proof. 


(a) A claimant must establish— 

(1) The identification of the natural 
resource for which compensation for 
loss of use is claimed; 

(2) The activity which the loss of use 
of the natural resource prevented or 
affected; 

(3) An explanation of how the use of 
the natural resource was affected; 

(4) Alternatives to the activity and 
whether or not utilized, and if so, how, 
and with what result; and 

(5) The economic loss suffered. 


§ 131.223 Compensation allowed. 


(a) The amount of compensation al- 
lowed is the net economic loss in- 
curred. 


CLEANUP Costs 


§ 131.225 Authorized claimants. 


(a) A claim for cleanup costs may be 
presented by any person. 


§ 131.227 Proof. 


(a) A claimant must establish— 

(1) The actions taken to prevent, 
minimize, or mitigate oil pollution; 

(2) The costs incurred and other eco- 
nomic loss incurred as a result of these 
actions; and 

(3) Why the actions were taken. 


§ 131.229 Compensation allowed. 


(a) The amount of compensation al- 
lowed is the total of reasonable eco- 
nomic loss incurred. 

(b) Except for action taken with re- 
spect to property owned, leased, or 
otherwise subject to the supervision, 
management, or use of the claimant, 
voluntary actions will not ordinarily 
be compensated. i 


Loss or Tax REVENUE DUE TO INJURY 
TO PROPERTY 


§ 131.231 Authorized claimants. 


(a) A claim for loss of tax revenue 
may be presented on behalf of the 
United States, or any State or political 
subdivision thereof with authority to 
assess and collect taxes, by the official 
charged with the responsbility and au- 
thority for collecting these taxes. 


§ 131.331 Proof. 


(a) A claimant must establish— 

(1) The identification and descrip- 
tion of the tax for which compensa- 
tion is claimed, including authority 
and regulations, property affected, 
method of assessment, rate, and 
method and dates of collection; 

(2) That a consequence of the oil 
pollution was a reduction in tax reve- 
nue; 

(3) The total tax assessment or tax 
revenue collected for the tax period 
before injury occurred; and 

(4) The net loss of revenue. 


§ 131.235 Compensation allowed. 


(a) The amount of compensation al- 
lowed is the total tax revenue actually 
lost during the one year period follow- 
ing the oil pollution incident. 


Subpart D—Administrative Review of Claims 


§ 131.301 General. 


(a) Administrative review of the 
denial of a claim is either by panel or 
administrative law judge in accordance 
with the Administrative Procedure Act 
(5 U.S.C. 554), section 307 of the Act, 
and these regulations. 
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§ 131.303 Initiation of 
review. 


(a) A claimant must initiate review 
of a claim by written notice, within 30 
days fo the denial of a claim, to the 
Fund Administrator, for forwarding to 
the Commandant. 

(b) Upon receipt of a request for 
review of a claim the Commandant 
refers the claim to an administrative 
law judge or recommends to the Secre- 
tary of Transportation that the claim 
be referred to a panel. If the Secretary 
does not refer the claim to a panel, the 
claim is returned to the Commandant 
for referral to an administrative law 
judge. The Commandant notifies the 
claimant of the action taken. 

(c) The Fund Administrator may re- 
consider any claim at any time before 
administrative review begins. 


administrative 


§ 131.305 Procedure. 


(a) The administrative law judge, or 
presiding officer of a panel, is respon- 
sible for all proceedings for review of a 
claim and, may— 

(1) Administer oaths and affirma- 
tions; 

(2) Issue subpenas; 

(3) Adopt procedures for the submis- 
sion of evidence; 

(4) Rule on offers of proof and re- 
ceive evidence; 

(5) Dispose of procedural requests 
and similar matters; 

(6) Convene, recess, reconvene, ad- 
journ, and otherwise regulate the 
hearing; 

(b) An informal, preliminary confer- 
ence is held, in advance of the hearing, 
presided over by the administrative 
law judge, or presiding officer, to 
narrow the issues and otherwise Qdis- 
cuss the specific matters in dispute. 

(c) A verbatim record is made of the 
proceedings. A transcript is not pre- 
pared unless either an appeal is taken 
or the administrative law judge, or 
presiding officer, specifically so orders. 

(d) The administrative law judge, or 
panel, promptly renders a decision at 
the close of the proceedings. 


PROPOSED RULES 


(e) The decision of the administra- 
tive law judge, or panel, constitutes 
final agency action, unless, within 30 
days, review under § 131.309 has been 
directed. 


§ 131.307 

(a) The administrative law judge. or 
presiding officer, may issue subpenas 
for the attendance and the giving of 
testimony by witnesses or for the pro- 
duction of any relevant evidence 
either upon motion by the administra- 
tive law juage, or presiding officer, or 
upon request of either the claimant or 
Fund. 

(b) Each subpena bears the name 
“Offshore Oil Pollution Compensation 
Fund” and the name and address of 
the issuing administrative law judge or 
presiding officer and commands the 
person to whom it is directed to testify 
at a specified time and place or to pro- 
duce at a specified time and place 
books, papers, documents, or any 
other evidence described in the sub- 
pena with the particularity necessary 
to identify what is disired. 

(c) Service of a subpena shall be by 
personal service, or by certified mail 
with return receipt to be signed by the 
addressee only. Proof of service, or an 
explanation of the lack of service, 
shali consist of appropriate endorse- 
ment upon 4 copy of the subpena, and 
shall be delivered to the administra- 
tive law judge, or presiding officer. 

(d) The person to whom a subpena is 
directed may apply to the administra- 
tive law judge, or presiding officer, in 
writing, to request that the subpena 
be quashed or modified. The adminis- 
trative law judge, or presiding officer, 
promptly considers and rules on the 
request. The request must be made at 
least five days before appearance is re- 
quired or documents must be pro- 
duced. 

(e) Subpenaed witnesses are entitled 
to the same fees and mileage allow- 
ance as witnesses subpenaed by Dis- 
trict Courts of the United States. 


Subpenas. 
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These witness expenses are reimburs- 
able by the Fund, to be paid by the 
Fund Administrator, if and when certi- 
fied by the administrative law judge, 
or presiding cfficer, as costs necessary 
to settle claims against the Fund. 

(f) If the administrative law judge, 
or presiding officer, rules that good 
cause has been shown for seeking judi- 
cial enforcement of a subpena, the 
ruling is referred to the Commandant 
for action. 


§ 131.269 Review of administrative deter- 
mination. 

(a) Either the claimant or the Fund 
may petition the Secretary of Trans- 
portation, in the case of administra- 
tive review by panel, or the Comman- 
dant, in case of administrative 
review by administrative law judge, for 
further review. Review is granted at 
the discretion of the Secretary or 
Commandant, as appropriate. 

(b) A petition under paragraph (a) of 
this section must— 

(1) Be in writing; 

(2) Be made within 15 days of the 
decision of the administrative body; 
and 

(3) Specify the issues in dispute and 
the basis for the appeal. 

(c) Hither the Secretary of Transpor- 
tation, for a claim reviewed by a panel, 
or the Commandant, for a claim re- 
viewed by an administrative law judge, 
may, on their own initiative, review 
the decision of the administrative 
body. 


the 
tric 


§ 131.311 

(a) The claimant may seek review of 
final agency action in accordance with 
5 U.S.C. 762. 
(Pub. L. 95-372; 49 CFR 1.46.) 

Dated: November 29, 1978. 

J. B. HayYEs, 
Admiral, U.S. Coast Guard 
Commandant. 


Judicial review. 


(FR Doc. 78-13797 Filed 12-1-78; 8:45 am] 
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